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ABSTRACT

Climate change poses a considerable threat for women in developing countries due to
their unique vulnerabilities. In East Africa, women largely depend on land for their
livelihood. They are responsible for generative tasks, among others, food and energy
supply for their households and are involved in 70 % of agricultural production and
labour. Whereas the law at international, regional (Africa), Sub - regional (East
African) and national levels guarantees women’s right to land ownership, women still
have limited access, use, control and ownership of the land in East Africa. This is
mainly due to the deep rooted patriarchal values, beliefs and cultural practices. As a
result, women are unable to sell off land in order to flee to safer zones in case natural
disasters like floods occur. Similarly, women are not able to use the land to obtain
credit and invest in another form of livelihood like a small business, which would
enhance their adaptive capacity. This paper seeks to analyse the connection between
land rights of women and climate change adaptation in East Africa and how existing
law and policy respond to the normative gaps and practices in respect to land rights of
women. The paper will examine the legal provisions on women’s rights to land at the
international, regional, subregional and national levels to identify state compliance
with the legal provisions in respect to women’s land rights. Institutional gaps in
implementation of the various legal provisions will also be analyzed, leading to
recommendations that inform legal and policy development to address the gaps to
build women’s adaptive capacity and hence resilience to climate change. The paper
will argue that whereas the law at international, regional and national levels
guarantees women’s property rights, there has been a problem of implementation.
Women’s rights and gender equality are still regarded with scorn by society. The
discourse to secure women’s land rights must go beyond mere legal reform. Cultural
barriers and stereotypes must be broken, otherwise women will remain vulnerable to
the effects of climate change. This article was primarily a desk study where
descriptive and analytical methods were used. The doctrinal research approach was
employed, where a review of the legal framework on the land rights of women at
international, regional, sub regional and national levels was done. National legislation
on women’s land rights will be analysed against international, regional and sub -
regional and national standards. Secondary data on women’s land rights and their role
in enhancing women’s adaptive capacity and resilience was reviewed. A critical
feminist approach focusing on critical social elements, which, to a large extent, shapes
the different ways that different members of a society respond to the adverse effects of
climate change based on their adaptive capacity. The article revealed that women’s
ensuring women’s land rights is key in enhancing their adaptive capacity, hence
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strengthening their resilience.

Key Words: Climate change, adaptation, Women, land rights, East Africa, Resilience,
Patriarchy, agriculture

1. Introduction

Climate change is a challenge, the world over and is a major cause for environmental
disasters.! The impact of Climate Change include shifting weather patterns, reduced
food production, biodiversity loss, flooding, rising sea levels and prolonged droughts
among other challenges.” The United Nations Framework Convention on Climate
Change (UNFCCC) has also pointed out the effects of climate change to include; “sea
level rise, increasing temperatures, ocean acidification, and glacial retreat, and
acknowledges related impacts such as salinization, land and forest degradation,
drought, loss of biodiversity, and desertification.”® This affects ‘society’s basic needs
like water, food, housing, energy, health, and transportation,” among others.* The
impact of climate change have been an issue both at international and local levels.’
Whereas Climate change is a global issue, different parts of the world experience the
effects differently and the least developing countries, especially in Africa are more
affected by climate change effects,® because of their low copping abilities.” The high
risk factors for Africa, East Africa inclusive include dependence on rain fed
agriculture,® poverty, high reliance on natural resource like forests, and water bodies,
among others, creating a low adaptive capacity.” Climate change affects different
regions and people differently. IPCC noted that Africa is “highly vulnerable to the
various manifestations of climate change.”'® Climate change affects the poor
especially those who depend on land for survival and on weather patterns as well.**

! Medhanit A. Abebe, “Climate Change, Gender Inequality and Migration in East Africa” Washington
Journal of Environmental Law & Policy 4, no. 1 (2014): 105.
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Ibid.
® United Nations Framework Convention on Climate Change (UNFCCC), « Technical Paper on Slow
Onset Events” Section 1, para. 3 (2012): 3. FCCC/TP/2012/7.

http://unfccce.int/resource/docs/2012/tp/07.pdf. Accessed on 4th May 2018.

* Kathy Lynn, Katharine MacKendrick and Ellen M. Donoghue, “Social Vulnerability and Climate
Change: Synthesis of Literature” General Technical Report PNW-GTR-838, 2011 pg. 4. U.S.
Department of Agriculture, Forest Service, Pacific Northwest Research Station.

> Medhanit A. Abebe (note 1) pg 105.

® IPCC (note 10) pg. 489.

" Fidelis Chinazor Okorie and Christabel Ifeyinwa Okeke, “Impacts of Climate Variability and Change
on Environment: 7 A Case Study of Imo State of Nigeria” 1% World Sutainability Forum (2011): 3.
https://sciforum.net/manuscripts/722/manuscript.pdf Accessed on 12th May, 2018.

East African Community Climate Change Policy, 2010 pg. 1
http://www.meteorwanda.gov.rw/fileadmin/Template/Policiess/EAC_Climate Change Policy.pdf
Accessed on 13th May, 2018.
® Peter H. Verburg, Kathleen Neumann and Linda Nol, “Challenges in Using Land Use and Land
Cover Data for Global Change Studies” Global Change Biology, 17 no. 2 (2011) 11-16.

Y \PCC, Climate Change 2001: Impact, Adaptation and Vulnerability’ Summary for Policy makers. A

Report of Working Group 1l of the Intergovernmental Panel on Climate Change (Cambridge:

Cambridge University Press, 2001 ) 489.

! Drake N. Mubiru, “Climate Change and Adaptation Options in Karamoja” European Commission

and FAO (2010): 2.

http://www.fao.org/fileadmin/user_upload/drought/docs/Karamoja%20Climate%20Change%20and%?2
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Women are more vulnerable to the climate change impact compared with the men*?
because among other reasons, they constitute a large portion of the poorest people in
society and they highly depend on natural resources, land inclusive, which are climate
change sensitive.*®

Whereas some scholars have questioned the full extent to which existing evidence
backs up the claim of a strong gender bias in poverty,* reports show that 70% of the
world’s poor are women, and they live on a less than a dollar per day.™® This implies
that women will be more adversely affected by natural disasters since they are more
than proportionally represented among the poor. Women’s poverty is partly due to
unequal access productive resources such as land, established gender roles,'® which
include collection of firewood and fetching water and general supply of food for their
households.'” Women around the world are generally perceived as inferior in
society. This is partly due to historical, political, cultural and societal reasons.™®
Gender differences were directly linked to women’s economic and social rights
leaving women at a disadvantage even before disaster strikes. Women often lack
access to formal jobs, transportation, communication systems and secure housing.*®
Women also make up the majority of those working in agriculture and in the informal
economy, which constitute low-paying jobs with little or no security and benefits.?°
When disaster strikes, these areas are hardest hit, resulting in women making up the
majority of the unemployed post-disaster. As a result, women are usually unable to

0Adaptation%200ptions.pdf. Accessed on 4™ May, 2018.
12 Kameri — Mbote Patricia, “Climate Change and Gender Justice: International Policy and legal
responses” in International Climate Law and Global Governance, Legal Responses to a changing
Environment, ed O. C Rupell, C Roschman, K Ruppel Schlichting, (Baden — Baden, Nomos Publishers,
2013), 323 — 248 at 323.
13 \alerie Nelson, “Gender, Generations, Social Protection & Climate Change: A thematic review”
University of Greenwich, Natural Resource Institute, Overseas Development Institute (2011) iv.
Available at https://www.odi.org/resources/docs/7283.docx.
¥ Sylvia H. Chant, ‘Re-thinking the “feminization of poverty” in relation to aggregate gender indices,’
Journal of Human Development 7, no. 2 (2006) 201-220.
> Organisation for Economic Cooperation and Development, “Gender and Sustainable Development:
Maximizing the Economic, Social and Environmental Role of Women” (2008) 17 and 18.
http://www.oecd.org/dataoecd/58/1/40881538.pdf Accessed on 12th May, 2018; Jyoti Parikh,
“Gender and Climate Change Framework for Analysis, Policy & Action” (UNDP India and
Integrated Research and Action for Development, 2007), 11.
http://docplayer.net/53145221-Gender-and-climate-change-framework-for-analysis-policy-action-dr-jy
oti-parikh.html  Accessed on 12th May, 2018.
 Ibid.
" Julian Quan with Nat Dyer, “Climate Change and Land Tenure the Implications of Climate Change
for Land Tenure and Land Policy” Land Tenure Working Paper 2. International Institute for
Environment and Development and Natural Resources Institute, University of Greenwich ( Food and
Agriculture Organization of the United Nations, 2008) 48 . http://www.fao.org/3/a-aj332e.pdf Accessed
on 3" May, 2018.
8 pan American Health Organization ( Regional Office of the World Health Organisation), “Gender
and Natural Disasters” Fact sheet on Women, Health and Development Program (nd)
Pgttp://wwwl.paho.orq/enqlish/dpm/qpp/qh/qenderdisasters.PDF Accessed on 14th June, 2018.

Ibid.
% World Bank, “Gender Equality and Development” World Development Report (2012) 79.
https://siteresources.worldbank.org/INTWDR2012/Resources/7778105-1299699968583/7786210-1315
936222006/Complete-Report.pdf Accessed on 13th June, 2018.
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evacuate. Even if there is warning of a coming disaster, poor women lack the
resources needed to flee.?!

According to IPCC reports, climate change would likely affect food security as a
result of agricultural production from reduced crop yields.?> Women in rural Africa
contribute up to 30%of labor in plowing, 50% percent of labor in planting, 60 % of
labor in weeding, and 95 % in processing and preserving food.”® At the same time,
they perform up to 95% of all domestic tasks. Women’s labor input across Africa
been said to triple the men’s®* In Kenya, Women constitute 70% of the agricultural
workers and contribute 80% of food production labour® and in Uganda, Over 70%
of the agricultural labour force is constituted by women.?® Despite the fact that
women in East Africa are widely involved in agriculture. They culturally lack rights
and neither to have a say over land, in many households.?” Discrimination against
women in access to and control over productive resources such as land, contributes to
poverty.?®

Whereas the Law at the international, regional, sub regional and national levels in
East Africa®® guarantees gender equality and women’s right to own property and
land, the widely spread concept of patriarchy across the globe and in East Africa
promotes wide spread gender inequalities which promote discrimination against
women in terms of access to resources such as land,* making it difficult to have the
legal framework implemented. Limited rights which includes limited access, control
and ownership of due to cultural restrictions® exacerbates women’s vulnerability in

L bid.

22 IPCC (note 10) pg. 489.

% Labintan Adeniyi, “Women Farmer’s and Agriculture Growth: Challenge and Perspective for Africa

Face the Economic Crisis” Paper presented at the Joint 3rd African Association of Agricultural

Economists (AAAE) and 48th Agricultural Economists Association of South Africa (AEASA)

Conference, Cape Town, South  Africa, September 19-23, 2010 (2010) 11.

http://ageconsearch.umn.edu/record/97062/files/92.%20Women%20labor%20and%20agriculture%20g

rowth.pdf  Accessed on 11" May, 2018.

Ibid.

% Amanda Ellis; Jozefina Cutura; Nouma Dione; lan Gillson; Clare Manuel; Judy Thongori, Gender

and Economic growth | Kenya. Unleashing the power of women (The International Bank for

Reconstruction and Development / The World Bank, 2007) 11.

% Deogratias Acidri, “Women’s Rights to Land Ownership in Uganda: Policy and Practice” Critical

Social Thinking 6 (2014) 184 — 203.

27" Labintan (note 22) pg. 11.

% Qrganisation of Economic Development (note 15) pg. 17; Tabitha Kiriti Ng’ang’a, “Women’s

experiences on food security in Kenya. Major challenges that they face’ 2015 African Women’s studies

centre pg. 7.

http://awsc.uonbi.ac.ke/sites/default/files/chss/arts/awsc/women's%20experiences%200n%20food%20s

ecurity%20in%20Kenya%20by%20Tabitha%20Kiriti%20Nganga.pdf Accessed on 11" May, 2018.

? For Purposes of this article, focus will mainly be on the East African Countries of Uganda and

Kenya. The article will largely focus on women in subsistence or small scale agriculture.

% patricia Kameri — Mbote, “The land has its owners! Gender issues in land tenure under customary

law in Kenya” Working Paper. International Environmental Law Research Centre (2005-9) 1-3.

http://www.ielrc.org/content/w0509.pdf Accessed on 14th June, 2018.

%1 Justina Demetriades and Emily Esplen, “The Gender Dimensions of Poverty and Climate Change

Adaptation” in Social Dimensions of Climate Change: Equity and Vulnerability in a Warming

World, ed. Robin Mearns and Andrew Norton, (Washington, DC: the International Bank for
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the face of climate change and lowers their adaptive capacity® as it inhibits women
from investment in adaptation and mitigation measures,*® hence lowering their
resilience. Women’s land rights are therefore key in enhancing their adaptive capacity
and resilience. Against this back ground, this paper seeks to asses the situation of
women’s Land rights in East Africa and to analyse the connection between land rights
of women and climate change adaptation in East Africa and how existing law and
policy respond to the normative gaps and practices in respect to land rights of
women. The paper will examine the legal provisions on women’s rights to land at the
international, regional, sub regional and national levels to identify state compliance
with the legal provisions in respect to women’s land rights. Gaps in implementation
of the various legal provisions will also be analyzed, leading to recommendations that
inform legal and policy development to address the gaps to build women’s resilience
to climate change. This article was primarily a desk study where descriptive and
analytical methods were used. The doctrinal research approach was employed, where
a review of the legal framework on the land rights of women at international,
regional, sub regional and national levels was done. National legislation on women’s
land rights will be analysed against international, regional and sub - regional and
national standards. Secondary data on women’s land rights and their role in
enhancing women’s adaptive capacity and resilience was reviewed. A critical
feminist approach focusing on critical social elements, which, to a large extent,
shapes the different ways that different members of a society respond to the adverse
effects of climate change based on their adaptive capacity. The article revealed that
women’s ensuring women’s land rights is key in enhancing their adaptive capacity,
hence strengthening their resilience. Deep rooted patriarchal beliefs have to be
broken in order for gender equality to be realized, hence the land rights of women.
East Africa is made up of six countries which include Uganda, Kenya, Tanzania,
Rwanda, Burundi and South Sudan. This study will focus on Kenya and Uganda
because in 2010 and 1995 respectively, both countries went through constitutional
reforms to address gender inequality in terms of property ownership,®* both countries
apply legal pluralism where they apply customary law along side statutory law and
both countries are dominantly patriarchal societies in which women still face
discrimination when in comes to property ownership.*

2. The legal regime on women and land rights in East Africa

Uganda and Kenya have international obligations to protect the human rights of their
persons and these human rights obligations include gender equality and the protection
of the property rights of women because they are state parties to various international,

5econstruction and Development/The World Bank, 2010) 134.

Ibid.
¥ United Nations Development Programme (UNDP), Resource guide on Gender and Climate Change
(UNDP, 2009) 23-25 http://content-ext.undp.org/aplaws_assets/2090805/2090805.pdf Accessed on
13th May, 2018.
* Mak Kanika, “Engendering Property Rights: Women's Insecure Land Tenure and Its Implications for
Development Policy in Kenya and Uganda” Journal of Public and International Affairs, 16
(2005) 145-166 at 151 — 152.
* bid.



http://content-ext.undp.org/aplaws_assets/2090805/2090805.pdf

Regional and Sub regional instruments that are discussed hereunder.

The Universal Declaration of Human Rights (UDHR)* was adopted by the United
Nations General Assembly in1948 after the Second World War and represents the
first global expression of rights to which all human beings are inherently entitled.
Under the UDHR, provisions relating to land and property include; the rights to
equality before the law and to equal protection of the law (Article 7); the right to own
property and the right not be arbitrarily deprived of the land (Article 17); the right to
adequate housing (Article 25). International Covenant on Economic, Social and
Cultural Rights (ICESR) 1996% in Article 3 ensures equal enjoyment of economic
rights for both men and women. The Convention on the Elimination of all forms of
Discrimination Against Women (CEDAW)® 1979 commonly known as women’s
convention, under article 14 of provides that states are obliged to ensure equal
treatment of men and women in land and agrarian reform. Land rights under marriage
and inheritance laws should be based on equality. Article 16 of states that land tenure
reform must ensure women’s property rights during marriage, at divorce and in the
event of her husband’s death. The Beijing Platform for Action (BPA),1995% aims at
elimination of every obstacle to the participation of women in every aspects of life,
including economic, social and cultural and ensures women’s participation decision
making. The BPA calls upon Governments to “Undertake legislation and
administrative reforms to give women equal rights with men to economic resources,
including access to ownership and control over land and other properties, credit,
inheritance, natural resources, and appropriate new technology.”*

At regional level, the African Charter on Human and Peoples’Rights (ACHPR)
(1981)* under article 2, recognizes the rights of women and provides that “Every
individual shall be entitled to the enjoyment of the rights and freedoms recognized
and guaranteed in the present Charter without distinction of any kind such as race,
ethnic group, color, sex, language, religion, political or any other opinion, national
and social origin, fortune, birth or other status.”Article 3 provides that “Every
individual shall be equal before the law” and that “Every individual shall be entitled
to equal protection of the law.” Although property rights are not directly provided for,
discrimination against women on any grounds is prohibited. Article 18, rubber stamps
this provision and requires member states to eliminate every discrimination against
women and ensure the protection of the rights of the woman and the child as
stipulated in international declarations and conventions. The Optional Protocol to the

% United Nations General Assembly in Paris on 10 December 1948 (General Assembly Resolution 217
A).
" ICESCR, 16 December 1966, 993 UNTS 3.
% Adopted and opened for signature, ratification and accession by General Assembly resolution
34/180 of 18 December 1979 entry into force 3 September 1981.
% Report of the Fourth World Conference on Women, Beijing, 4-15 September 1995 (United Nations
publication, Sales No. E.96.1V.13), chap. I, resolution 1, annexes | and II.
0 Beijing Declaration and Platform for Action (adopted by the Fourth World Conference on Women:
Action for Equality, Development and Peace). Beijing Women's Conference Digest Friday, 22
September 1995 \Volume 02 : Number 117, para. 167 (e).
http://www.un.org/esa/gopher-data/conf/fwew/fwcw/v02.n117 Accessed on 09th May, 2018.
1 Adopted in June 1981 by the organization of African Unity (OAU), now the African Union (AU).
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African Charter on Human and People’s Rights on the Rights of Women in Africa
(Maputo Protocol) (1995) recognizes women’s right to land in and environmental
resources in Article 15 and links the right to food security. women to land and
environmental resources. Article 17 guarantees widows’ protection against inhuman
and degrading treatment, including which encompasses deprivation of their deceased
husband’s property. Article 19, encourages states parties to promote the access to
control over natural resources such as land in a bid to promote sustainable
development. Gender equality is one of the as one of its fundamental principles that
govern the East African Community.** Whereas there is no direct provision on the
land rights of women, the EAC treaty provides for promotion and protection of
Human Rights is accordance with the African Charter on Human and Peoples’ Rights
which prohibits discrimination against women, hence enshrining the property rights
of women. Uganda and Kenya, being member states to the legal instruments at
international, regional and sub regional levels is an indicator that East African states
are committed to gender equality and non discrimination, hence the protection of the
Land Rights of women. There is a progressive legal regime on gender equality,
including equality in property ownership, in the East Africa region, but how these
provisions translate into practice is a matter of great concern.* Whereas East African
States might face other challenges like lack of finances and institutions to enforce and
implement international law at domestic level, deep rooted patriarchal society and
culture which discriminates against women must be dealt with first.

2.1 National legal regimes on women’s land rights in Kenya

Article 2 of the Constitution of the Republic of Kenya (2010) provides that
international law forms part of the Lay of Kenya, meaning the all international and
regional instruments ratified by Kenya form part of the Law of Kenya, giving Kenya
an obligation to act within its mandate under international law, to promote gender
equality and curb any form of discrimination against women, including
discrimination in terms of land ownership. Article 27(2) and (3) of the Constitution
provide for ‘“equality, including full and equal enjoyment of all rights and
fundamental freedoms” and “women’s equal treatment with men including the right
to equal opportunities in political, economic, cultural and social spheres.” This
implies that women should have treatment with the men in terms of property
ownership. Article 40 (1) is specific to property ownership and is to the effect that,
“every person has a right, either individually or in association with, to acquire and
own property of any description ...” the implication being that “every person”
includes women. Article 60 (1) (f) provides for the principles of land policy which
include the elimination of gender discrimination in law, customs and practices related
to land and property in land. This article is significant in as far as it prohibits
customs that discriminate against women in terms of land ownership. It is important

2 Article 6 (d) of East African Community (EAC) Treaty.
* Millicent Odeny, “Improving Access to Land and strengthening Women's land rights in Africa” A
Paper presented at the Annual World Bank Conference on Land and Poverty, The World Bank -
Washington DC, April 8-11, 2013 pg. 4.
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to note that Article 2 (4) provides for the application of customary Law, as long as it
IS not inconsistent with the provisions of the Constitution and article 44 guarantees
the enjoyment of a person’s culture. Further the Judicature Act,** in Section 3 (2)
provides that courts shall be guided by African customary Law in during adjudication
of case, as long as long as it does not conflict with written law.

The Land Act,* in section 5 (1) (d) recognizes customary land as a form of land
tenure and section 5 (2) provides for “equal recognition and enforcement of land
rights arising under all tenure systems and non discrimination in ownership of, and
access to land under all tenure systems.”

The Law of Succession Act,*®in section 35 on intestate succession provides that a
surviving spouse in a monogamous union is the most suitable person to take charge
of a deceased man’s estate, contrary to most customary laws and Female children are
also entitled to inherit property from their parents. Widows from a polygamous are
entitled to take equal shares of their deceased husband’s estate. Polygamous
marriages are recognized under Section 3(5).

The Kenyan Law largely guarantees equality and non discrimination of men and
women although the provisions on customary Law and culture are an indicator that
Kenya recognizes the importance and application of customs and culture of the
people. Whereas the law clearly provides that the customary law should only be
applicable as long as it does not violate any written law especially the written law
against discrimination on the ground of customs and culture, Kenyan society is still
strongly rooted in the in their customs and culture.*’

2.2 Uganda’s Legal Regime on the Land Rights of Women

Unlike Kenya, In Uganda, in order for an international or regional instrument to be
applicable, it has to be enabled by an Act of Parliament.*® This is because Uganda
applies a dualistic approach to International law and therefore in order for treaties to
which Uganda is signatory to be applicable, they should be domesticated by an Act of
Parliament.”® Uganda’s Constitution has been acclaimed for being the most gender
sensitive Constitution in Sub Saharan Africa because it widely defends the rights of
women.”® Article 21 guarantees equality of persons and freedom form discrimination
and article 32 (1) provides that “women shall be accorded equal dignity of the person
with the men, article 32 (2) prohibits laws, cultures, customs and traditions which are
against the dignity or interests of women. Article 2 customs as long as they do not
conflict with the Constitution and article 37 guarantees the right Culture. The
Judicature Act®® gives power to the High Court to apply customary law during the
adjudication of cases, as long as the it does not conflict with written law. Most

* No. 16 of 1967, Chapter 8, Laws of Kenya, Revised in 2016.
* No 6 of 2012
® Chapter 160, Laws of Kenya
7 Kameri — Mbote (note 30) pg 1-3.
8 Article 123 (2) of the Constitution of the Republic of Uganda, 1995; Section 2 and 4 of the
4I'«;atiﬁcation of Treaties Act Chapter 204 Laws of Uganda 2000.
Ibid.
0 Acidri (note 26), pg. 184.
%! Chapter 13, Laws of Uganda, 2000.
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importantly, Article 26 (1) provides for the rights of all persons to own property,
individually or in association with others. Articles 237 (3) and the Land Act, 1998
in sections 2 and 3 recognize the customary land tenure system. Customary land
holding is the most dominant form of land holding in Uganda covering about 75 to 80
percent of the land.>® The Land Act in section 27 prohibits customary tenure
decisions which deny women access, ownership, occupation or use of any land.
Uganda currently has no law on intestate succession/inheritance. Section 27 of the
Succession Act™ provided for inheritance by widow and all children including girl
children but as declared null and void by the Constitutional Court decision in the case
of Law and Advocacy for Women Lawyers v Attorney General.”> No new law has
been enacted since then, to provide for intestate succession/inheritance. The
implication of this is that inheritance matters will be handled at family level for now,
to the detriment of widows and girl children since most families are either ignorant of
the law on equality and non discrimination or are still operating within their customs
and culture, which do not support inheritance by women and children. Even if the
widow and female children decided to seek court redress, the matter will still be left
to courts discretion as there is no guiding law, and a possibility would still exist, that
the decision might not favour the widow and the girl children. Just like in Kenya’s
case, the Law in Uganda promotes equality between men and women in all spheres.
Important to note also is that the law recognizes customs and culture to extent that
they do not conflict with any written law. Implementation of these legal provisions
however, is still a challenge as the legal provisions do not make provision on how the
legal provision will be enforced especially in the face of deep rooted customs and
culture which promote inheritance based on patrilineal lines.*®

3. Law on the books and law in practice

Verma®’ notes, the Law as is written, is totally different from what is in practice.
Whereas the law guarantees women’s ownership of land, implementation is a
challenge. Enforcing the law is still difficult amidst deep rooted customary and
cultural beliefs in a patriarchal society like the East African one, bar women from
owning property. In East Africa, not many women have control over land, although
they may have access.”® Under customary law, property ownership leans in favour of
the men. Women have access to land through their male relatives, that is their
spouses, fathers or brothers and therefore have only secondary rights to land.™

a1

2 Chapter 227, Laws of Uganda 2000.

* Acidri (note 26) pg. 148 — 203.

* Chapter 162, Laws of Uganda 2000.

® Constitutional Petitions Nos. 13 /05 /& 05 /06 [2007] UGCC 1 (5 April 2007).

*® Elijah D. Mushemeza, “Contribution of Women in Influencing Legislation and Policy Formulation
and Implementation in Uganda (1995-2005)” Africa Development, XXXIV no. 3 & 4 (2009) 167-206.
> \erma (note 64) pg. 1.

® Evelyne Namubiru — Mwaura, “Land Tenure and Gender: Approaches and Challenges for
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Women are insignificant under the patriarchal society, hence vulnerable. Being are
expected to be dependent on men, and therefore do not need to own land.*® Even
when a woman can afford to buy land, in some societies, they have to do so through a
male representative.®*

Issues surrounding women’s control and ownership of land have become a point of
concern and discussion at different fora.? Land is a very important and critical
resource for both men and women in East Africa and is important for people’s
livelihoods. It is important to note that the law at international, regional, sub regional
and national levels guarantees gender equality and women’s right to land ownership
but the patriarchal society and deep rooted cultural practices deny women full
enjoyment of this right.®® Women in East Africa have access to or are in possession
of land but do not legally own it.** Continued possession of land and how much land
a women may be in possession of in East Africa, is determined by the legal owner of
the land.®> Despite the fact that women form the majority of the primary land users,
women are still largely discriminated against in terms of land ownership.®® Women
can only access land for subsistence production and labour supply but they cannot
take any major decisions concerning the land.®” Majority of the decisions concerning
use and management of land are made by men.®® Women in East Africa face wide
spread discrimination in terms of property ownership and have to access land through
their male relatives.®®

Although the Constitutions of Kenya and Uganda recognise women’s right to own

%0 Oxfam International, Women s Land Rights in Northern Uganda (West Nile, Acholi, Lango, Teso and
Karamoja) (Oxfam 2014) 16
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(2016) 2.
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no. 3 (2006) International Environmental Law Research Centre. Development Society for International

Development. 43-48 at 48.

% Ibid, pg. 44.

® Ritu Verma, ‘Without Land You Are Nobody’: Critical Dimensions of Women's Access to Land and

Relations in Tenure in East Africa. IDRC Scoping Study for East Africa on Women’s Access and Rights

2(5) Land and Gender Relations in Tenure: Kenya, Ethiopia, Rwanda, Uganda. Ottawa: IDRC (2007) 1.
Ibid.

% Gladys Mutangadura, ‘Land in Africa: Market Asset or Secure Livelihood? Women and Land Tenure

Rights in Southern Africa: A human rights-based approach’ United Nations Economic Commission for

Africa — Southern Africa, Lusaka, Zambia (2004) 2.

% Prepetua Wambui Karanja, ‘Women's Land Ownership Rights in Kenya’ Article 6 Third World Legal

Studies 10 (1991) 124 Valparaiso University Law.

% Christopher Burke and Doreen Nancy Kobusingye, ‘Women’s Land Rights in Northern Uganda
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property, due to the patriarchal society and deep rooted customary practices in East
Africa, women are denied enjoyment of this right.” Despite established Laws and
policies which guarantee women’s property rights, communities in Sub-Saharan
Africa largely use land based on their culture as well as their own established
customs.”* Although these studies were carried out in Ethiopia, the findings are very
similar to what takes place in Kenya. The dominant form of land holding in East
Africa is through the customary land tenure and land and under this from of tenure, is
held in perpetuity and is held in trust for the family, by the male head of the family.”
Women in East Africa, can only access and use land, through a male relative.” In
Kenya , one’s lineage is based on one’s father’s blood line and property devolves
through the male blood line.” Female children are traditionally not entitled to an
inheritance from their parents.”” A study carried out in Uganda revealed that in
instances where girls are given land by their fathers, their portions will be
considerably smaller than those of their brothers.”® When girls are unmarried, they
can only access land for cultivation through their fathers, until they get married.”

Women lose access and control of land after the loss their husbands or after a divorce
or separation, since it is through their husbands that they access land.”® Divorced or
separated women who may have no choice but return to their fathers’ house will still
face resistance from their brothers.” This is usually because all land will have been
distributed to the male children, who are not willing to give a portion to their
sisters.®® The customary practice of polygamous marriages further limits women’s
access and control of land. In most polygamous marriages, the land is usually not
enough to cater for all the wives, especially since wives access land through their
husbands.®* Since only male children can inherit property from their fathers,®
women usually access land through their sons, after their husbands’ death.® This

" Hussein Ahmed Tura, ‘A Woman’s Right to and Control over Rural Land in Ethiopia: The Law and
the Practice’ International Journal of Gender and Women'’s Studies 2 (2014) 137-165 at 137 American
Research Institute for Policy Development.

™ Yonas Tafesse Qoricho, Women and Land Rights in Rural Ethiopia: The Case of Wolaita Thesis
Submitted for the Degree of Master of Philosophy in Indigenous Studies at Tromso University, Norway.
(2011) 2.

2 Barbara Girber, ‘Womens Land Rights and Tenure Security in Uganda: Experiences from Mbale,
Apac and Ntungamo’ Stichproben. Wiener Zeitschrift flrkritische Afrikastudien 13 no. 24 (2013)1-32 at
5.

™ Tura (note 70) p. 137 and 158 ; Reem Gaafar, ‘Women's Land and Property Rights in Kenya’
Landesa Rural Development Institute (2014) 12.
https://www.landesa.org/wp-content/uploads/L andWise-Guide-Womens-land-and-property-rights-in-K
enya.pdf accessed on 27th March, 2018.

™ Gaafar (Ibid) pg. 12.

> Tura (note 70) pg. 151&160.

® Garber (note 72) pg. 7.

" 1bid, pg. 6.

® Tura (note 70) pg. 157&158
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means that childless women or women with only daughters will usually lose access
and control of land after the death of their husbands.® Like wise, when a man dies
and leaves behind only female children, his property or land reverts back to either his
father, brothers or his closest surviving male relative.® This is so, even if the
deceased is married. Should the widow be interested in staying in the home and
having access to he deceased husband’s land for cultivation of crops, she will usually
have to accept to be inherited by one of her brothers in law (widow inheritance).?The
women will usually have no choice but to be inherited, since they cannot return to
their fathers’ houses, because they did not inherit from their fathers, either.®” Should
a widow choose to remarry, she will lose access to the land of her deceased husband,
as she will be expected to acquire new user land rights, though her new husband.®®
This is contrary to the provisions in Article 7 of the Maputo protocol which requires
states parties to prevent inhuman an degrading treatment of widows.

Further, culturally, men are the heads of households. So even if the women grow
some food on their husbands’ land, whatever proceeds they get, if any, have to be
handed over to their husbands. With the same proceeds, men will usually purchase
more land but will not mention women as contributors or co owners of the land.®
Even if a married woman is formally employed and can afford to buy land, in a
typical patriarchal society, she has to hand her finances over to her husband so that he
can plan for the money. Women who attempt to violate this belief or practice are
usually perceived as insubordinate and as having hidden motives or might even be
perceived as an adulterer.®

4. Climate change adaptation, resilience and the women’s land rights nexus

It is the socially constructed role of women, especially rural women, to collect
firewood, fetch water, provide food and medicines for their families among other
responsibilities.”> Most of these responsibilities are directly linked to dealing with
land and hence in the face of environmental disasters, when land is affected, women
are the most affected. It means that women will walk longer distances in search for
food, water and firewood.*> Women being in charge of taking care of their

& Tura (note 70) pg. 160.

8 Gaafar ( note 73) pg. 12.

% Ibid.

8 Tura ( note 70) pg. 151, 160.
8 Garber (note 72) pg. 7

 |bid, pg. 8.
% 1bid, pg. 9.
8 Food and Agricultural Organisation of the United Nations (FAO), ‘The role of women in
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households, know what food their households need and what foods can withstand
different kinds of weather. Because women do not usually take decisions regarding
land, their husbands usually take the decisions on what food grow and as a result, the
planted crops will sometimes not yield much or the family will not even have food to
eat. Sometimes the men sell off the land without consulting their wives.* In the face
of climate change, the food security of households in threatened, which like the right
to food. This could be could be avoided if women had land rights and could take their
own decisions concerning land.

In most developing countries, women account for 60 to 80% of food production.*
Agriculture dominates Kenya’s economy with contributing 24% of the GDP, over
50% of export revenue 62% over all employment.”> Agriculture, being the back
bone of Uganda’s economy,”® makes land a critical resource. 65% of Uganda’s
labour force is in the agriculture sector Uganda’s annual exports consist of 60% -
70% agricultural produce and agricultural labour force and 40% percent of Uganda’s
total export earnings are from agriculture,”” which makes land a very critical issue,”
yet women are deprived of land ownership due to deep rooted cultural beliefs
against women owning land. Women at times have no say on what they produce and
neither do they have say on the proceeds that they get from the agricultural produce.*®
FAO™ notes that, “if women had as much access to production resources as men,
their food yields would increase by 20 to 30% and this has the ability to save about
100 to 150 more people from hunger.”*® The land rights of women should
encompass ownership, access, control and taking decisions concerning the land.'%?
The patriarchal society in Africa has created women’s dependence on men. Women
have to seek men’s approval with every decision they have to take concerning land,
including the earnings that they make from accessing land.'®® This makes it difficult

8 Tura (note 70) pg. 163.
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for women to access credit to invest in lasting solutions to climate change, for
example drought resistant crops and agricultural machinery, which would enable
them face the changing climate head on.**

Drought affects 52 percent of land for agriculture hence reducing agricultural
production and in some cases, the rural poor are force to relocate to disaster free
areas.’®® The IPCC lists food security as one of the areas that will be gravely affected
by climate change.’® Majority of East African households, being dependant on
agriculture is an indicator that land might be the most important asset, yet women do
not own land as a result of discriminatory customs.’® This leaves women with
hardly any choices for adaptation and resilience, in the face of climate change.'®®
Land use and patterns are usually disrupted during climate change.’® Strengthening
women’s land right will help in achieving poverty reduction hence increasing women
empowerment. This will enhance women’s adaptive capacity and resilience. Because
women lack secure land rights,"*° they are afraid to invest in agriculture hence they
keep growing crops on soils that have been degraded by climate change, and do
invest in adaptation measures like irrigation, and technology. This enhances women’s
poverty since the crop yield will remain low and therefore low income if any. Without
land rights, farmers cannot obtain credit to offset losses brought about by prolonged
drought and floods.***

Since women access land through their husbands’ discretion, they fear to make
investments on the land, even if it would enhance their yields, and even if they would

Report” 2005. Pg. 3 http://siteresources.worldbank.org/INTARD/Resources/Gender_land_fulltxt.pdf
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afford it,**? for fear of losing their investments to the land owners. This is true for
many women farmers without title to land.**® Lessons can be learned from Ethiopia
where joint land titling of spouse has increased land conservation measures. WWomen
will be more at ease to invest in land well knowing that they own it and wont lose it
and that their efforts are worthwhile. This fosters adaptation because then, farmers
will be prepared to live with the effects that come with climate change. While secure
land rights for women are still limited, investing in adaptation measures especially
for agriculture will not be achieved, hence curtailing women’s adaptive capacity and
resilience.’™* Land rights enable women to access capital, gain income from practice
s like agriculture, and be able to contribute to food security, even if it just at
subsistence level. In other words, land rights ensure secure livelihoods for women**
yet cultural practices continue to men’s land ownership, over women even when land
is key to adaptation and resilience."'® Only 3 of 18 countries which filed Intended
Nationally Determined Contributions (INDCs) prior to the consensus on the Paris
Agreement, mentioned women land rights.*’

Land rights are key for conservation purposes. Environmental conservation from
individual land owners, especially those practicing agriculture, through investment
in tree planting, soil conservation through farrowing terracing and creation of buffer
zones, enhances climate change adaptation.**® Soil conservation has been found to be
one of the adaptation strategies especially for farmers. When climate has destroyed
crops there is need for women to make investments in order to build resilience.
Enforceable land rights will improve the management of natural resources while
boosting the economic status of women.™® Through access to the financial services,
farmers can invest in conservation but it has been found that farmers who lack secure
land rights will not make that investment or any major investments related to land.*?
This is especially true for women because they dominate the agricultural sector yet
they fear to make loses after investing and then land owners deprive them of the
land. As climate change becomes a harsh reality in many parts of the world, farmers
need to adapt their farming techniques in order to survive. Women farmers are facing

12 Jennifer Duncan and Karina Kloos, ¢ Opinion: Land rights is key to climate adaptation strategies for
smallholder farmers’ 2018
https://www.devex.com/news/opinion-land-rights-is-key-to-climate-adaptation-strategies-for-smallhold
er-farmers-92130 Accessed on 13th May, 2018.

113 Melchiade Bukuru, et al. (2017) Achieving Land Degradation Neutrality for Improved Equity,
Sustainability and Resilience. Power Point Presentation at the World Bank Land and Poverty
Conference (Washington DC, 2017). Slide 7.

14 Jochnick, (note 111).
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120 Steven Lawry et al., ‘The impact of land property rights interventions on investment and
agricultural productivity in developing countries: a systematic review’ Journal of Development
effectiveness 9 no. 1 (2017) 61 — 81.

15


https://www.devex.com/news/authors/1054970
https://www.devex.com/news/authors/1374146
https://www.devex.com/news/opinion-land-rights-is-key-to-climate-adaptation-strategies-for-smallholder-farmers-92130
https://www.devex.com/news/opinion-land-rights-is-key-to-climate-adaptation-strategies-for-smallholder-farmers-92130
http://womendeliver.org/wp-content/uploads/2017/09/Deliver_For_Good_Brief_10_09.17.17.pdf
https://www.devex.com/news/authors/1054970
https://www.devex.com/news/authors/1374146
https://www.tandfonline.com/author/Lawry%2C+Steven

obstacles in adapting to climate change. Their rights and access to land enhances
access to credit, and hence investment that can enhance adaptive capacity and
resilience.**

During natural disasters, men usually move to other places to look for employment or
alternative means of income. Women are usually unable to move because of the
responsibilities they are tied to, among them, taking care of children as well as the
elderly.*” Women usually remain back home on family land but unfortunately
cannot take major decisions concerning the land. They cannot sell the land to invest
in other survival means like small shop, among others. In case the land has been
degraded by climate change, and not fit for subsistence farming anymore, the women
remain stuck hence an increase in their vulnerability to climate change impacts.
Women are also not able to sell off land to move to places with more fertile land, or
even move to safer areas.

Signatory countries to the 2003 Maputo Declaration on Food and Agriculture %3
committed themselves to a 10% national budget allocation to agriculture by 2008.
The Comprehensive Africa Agriculture Development Programme (CAADP) was
established to implement the commitment. The situation for women smallholder
farmers across Africa however, has hardly changed.’”* Women have still not been
involved in decision making concerning agriculture and neither do they have
representation at national level, which is unfortunate especially seeing as women
make up over 50% of the agricultural labour force in Sub Saharan Africa.'* African
women smallholder farmers make this major contribution to the agricultural sector
despite the little or no infrastructural support and the widely unequal and
time-consuming responsibility for unpaid care work.*?® The contributions made by
women to these value chains could be greatly increased through government support
for women’s rights to make decisions about land and productive resources. This
would strengthen women’s bargaining power and share of revenue within value
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chains.'*” The gender roles and responsibilities women retain are in line with their
lack of access and control over resources, which aggravates the disproportionate
effect climate change has on them. Indeed, women are assigned with responsibilities
that make them more vulnerable to impacts of climate change impacts. Due to their
work responsibilities, women rely heavily on resources such as forests, rivers,
livestock and small scale agriculture.***The susceptibility these resources have to the
changes in the climate, when combined with other factors such as poverty,'® women
cannot therefore afford to flee and relocate to safer places since they rarely own any
property that they can sell to meet the expenses of relocating. They are therefore
forced to stay in the disaster stricken areas, like internally displaced people’s

camps.**°

5. Conclusion

This article set out to look into the role of property rights in enhancing women’s
adaptation and resilience in the face of climate change. The article also analysed to
what extent the East African Countries of Kenya and Uganda have met their
international obligations of ensuring the land rights of women. The article reveals that
whereas the law guarantees non discrimination against women in property ownership,
implementation of the law is still a challenge especially in the face of the wide spread
patriarchal society which is marred by discriminatory cultural practices which curtail
women’s land ownership. Women’s land rights, including access and control of land
are a key component in reducing women’s vulnerability to climate change, hence
building women’s adaptive capacity and resilience in the face of climate change and
ensuring food security and reducing poverty.*® Strengthening women’s land rights
must however go beyond mere legal reform,3 discriminatory practices against
women have to be stopped. There is need for wide spread sensitization especially
among the rural communities in East Africa.’** When women have secure land
rights, they are able to find alternative means of survival like selling the land and
fleeing to safer zones or investing in drought and flood tolerant practices like
afforestation and soil conservation, among others, even if it is for their own
subsistence agricultural use. The role of women in agriculture has also been noted to
be significant and hence the need for women’s land rights to be ensured so that
women can be able to invest in modern agricultural practices like drought resistant
crops and agricultural technologies through obtaining credit, to ensure sustainable
food security. This way, poverty will be reduced, hence enhancing women’s adaptive
capacity and resilience.

27 Ibid, pg. 3.

128 Agnes Babugura, ‘Gender and Climate Change: South Africa case study’ (2010)15 - 17
http://www.upb.edu.ph/ktrc2/attachments/article/131/Gender%20and%20Climate%20Change%20Sout
h9%20Africa%20Case%20Study.pdf Accessed on 14™ June, 2018.

29 Ipid.

30 Ipid.

B Swedish International Development Cooperation Agency (SIDA) (note 94) 2.

132 Agnes Babugura (note 128) 3.

133 Quan and Dyer (note 17) 48.
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