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1.0 Introduction
Overcoming poverty is not a gesture of charity,
it is an act of justice. It is a protection of a fundamental
human rights, the right to dignity and a decent life.
Nelson Mandela
1918 - 2013

For a considerable number of years after many African countries have obtained independence, the issue of
individual human rights in the mould of civil and political rights were not considered of the first priority. The nonprioritization of human rights finds expression in the Charter of the Organisation of African Unity as scant attention
was given to human rights issues. On the other hand, Africa appeared more attracted to economic, social and
cultural rights hinging her conviction that “it is essential to pay particular attention to the rights to development
and that civil and political rights cannot be dissociated from economic, social and cultural rights in their conception
as well as universality and that the satisfaction of economic, social and cultural rights is a guarantee to the
enjoyment of civil and political rights.” Economic, social and cultural rights are well articulated in the African
Charter on Human and Peoples’ Rights and also find normative expression in the Constitution of most African
nations. Regrettably, the promotion, protection and fulfilment of these rights continue to be observed more in the
breach in the midst of severe political, economic and social challenges countries in Africa continue to face.
Consequently, Africa remains largely under-developed. To halt the ugly trend, Agenda 2063 seeks inter alia to
provide a robust frame work for addressing past injustices and reposition Africa as a prosperous and peaceful
continent, driven by its own citizens and representing a dynamic force in the international arena. One of the
thematic aspirations of Agenda 2063 is the desire of Africa to have a universal culture of good governance,
democratic values, and respect for human rights, justice and the rule of law. In view of the culture of impunity,
passing regard for the rule of law and the challenges of development Africa continues to experience, where should
human rights be placed in the development discourse? In the light of the constitutional constraints placed on the
courts in judicial enforcement of economic, social and cultural rights, how attainable is the Third Aspiration of
Agenda 2063? This paper further discusses current approaches to the judicial enforcement of economic, social and
cultural rights and further interrogates the roles of the judiciary in the realisation of Agenda 2063.
1.1 History of Economic, Social and Cultural Rights
The end of the Second World War in 1945 was to change the global political architecture forever as the war left in
its trail wanton destruction and death of an apocalyptic dimension never before witness. In the cause of the war
that lasted almost six years, it is recorded that about 22 to 25 million soldiers and 38 to 55 million civilians lost
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their lives. To save succeeding generations from such scourge of war, reaffirm faith in fundamental human rights,
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in the dignity and worth of the human person, in the equal rights of men and women and of nations large and
small and to promote social progress and better standard of life in larger freedom remain the core aims for the
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establishment of the United Nations [UN] in 1945.
In order to concretise and operationalize the recognition, promotion and respect for human rights and
fundamental freedoms, the UN in 1948 adopted the Universal Declaration of Human Rights [UDHR]. By the
adoption, Member States pledged themselves to achieve, in cooperation with the UN, the promotion of universal
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respect for and observance of human rights and fundamental freedoms. The UDHR in fact remains one the
st
mostimportant documents of the 21 Century. According to Welch, it has become a touchstone for actions by
governments, individuals, and non-governmental groups. Welch further adumbrated the essence of the document
when she posited that:
“The Universal Declaration provides both a guide to present actions and evolving set of ideals for future
implementation at the national level. Increasingly the UDHRs principles have been embodied in what
states do, and it serves as the foundation for the international Bills of Rights and several other crucial
4
human rights agreements.”
On the dark side of this otherwise giant step for mankind in the enthronement of a new culture of universalising
human rights, sadly, is the realisation that the UDHR fall short of some of the aims and purposes of the UN in the
sense that the document captures only civil and political rights. Therefore realising and recognising that, in
accordance with the UDHR, the ideals of free human beings enjoying freedom from fear and want can only be
achieved if conditions are created whereby everyone may enjoy his economic, social and cultural rights as well as
his civil and political rights, the General Assembly in 1966 adopted the International Covenant on Civil and Political
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Rights [ICCPR] and the International Covenant on Economic, Social and Cultural Rights [ICESCR].
The ICESCR is an international human rights treaty, creating legally binding obligations on the States that have
ratified it. Gladly, almost all African countries have ratified the treaty. It reflects a global consensus on the
6
universal human rights standards that apply to the economic, social and cultural rights. Economic, social and
cultural rights [ESCR] include the right to work, the right to an adequate standard of living including food, cloth and
housing, the right to physical and mental health, the right to social security, the right to a healthy environment, the
right to education and the right to self-determination. Human rights are based on principles of dignity and
freedom. Both principles are severely compromised when human beings cannot meet their fundamental needs.
Economic and social rights guarantee that every person be afforded conditions under which they are able to meet
7
their needs.
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The UDHR was adopted and proclaimed by General Assembly resolution 217 A[iii] of 10 December, 1948
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The ICESCR was adopted and opened for signature, ratification and accession by the General Assembly resolution
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6
See: www.escr-net.org/resource/section-5-background-information-escr
7
For more on the interdependence of rights see: www.nesri.org/humanrights/economic-socialrights

2.0 Economic, Social and Cultural Rights in Africa
The adoption and subsequent ratification of these International Covenants marked a watershed in international
human rights law as together with the UDHR, they remain the standard models that regional bodies and nations
rely on in framing their respective human rights instruments. With the democratisation of the political processes
and governance in most countries in Africa, it is gratifying to note that their Constitution now contain bills of rights
incorporating civil and political rights as well as economic, social and cultural rights. In an era of increasing
economic globalisation and growing inequality within and between states, and excruciating poverty in Africa
brought about by needless wars and conflicts, the need to recognise, promote, protect and fulfil ESCR in Africa
cannot be over emphasised. This therefore necessitated the adoption of the African Charter on Human and
th
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Peoples Rights [ACHPR] on 27 June, 1981.
The Charter contains rights and duties among other provisions. Some of the ESCR cognisable under the Charter are
right to participate in the government, right to property, right to work, right to health, right to education, right to
protection of the family and vulnerable groups, right to self-determination, right to free disposal of wealth and
natural resources, right to economic, social and cultural development, right to national and international security
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and peace and, right to a general satisfactory environment. The gains of the adoption of the Charter was
summarised by the African Commission on Human and Peoples Rights as follows:
“The African Charter helped to steer Africa from the age of human wrongs into a new age of human
rights. It opened up Africa to supra-national accountability. The Charter sets standards and establishes the
groundwork for the promotion and protection of human rights in Africa. Since the adoption its adoption
10
30 years ago, the Charter has formed the bases for individuals to claim rights in an international forum.”
The Commission further justified the inclusion and benefits of ESCR in the Charter to includeThat the African Charter on Human and Peoples’ Rights reflects that all human rights are indivisible,
interdependent and interrelated, and cannot be enjoyed in isolation from each other;
That the enjoyment of economic, social and cultural rights is not only imperative for but dependent on
the enjoyment of civil and political rights, and in particular on the rule of law, democracy and good
governance and;
That economic, social and cultural rights are justiciable and enforceable rights and that state parties to
the African Charter have obligation to ensure that individuals and people have access to enforceable
11
administrative and/or judicial remedies for any violation of these rights.
Over the years since the adoption of the African Charter and the tide of democratisation sweeping across Africa,
the Charter has become most the
important base documents relied
upon by many African countries in the quest to reengineer and reposition their respective countries in recognising
that the bill of rights is the main pillar of a democratic society. It is now common knowledge that most African
countries have now incorporated economic, social and cultural rights in their Bill of Rights. In this regard, the
Constitution of South Africa, Kenya, Tunisia and Nigeria are examined hereafter.
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2.1 Republic Of South Africa
The people of South Africa recognising the injustices of their past adopted in 1996 the Constitution of the Republic
of South Africa so as to heal the division of the past and establish a society based on democratic values, social
justice and fundamental human rights, and also improve the quality of life of all citizens and free the potential of
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each person amongst other objectives. Some of the core values on which the South African nation is founded
include human dignity, the achievement of equality and the advancement of human rights and freedoms and these
underpin the human rights content of the Constitution. The Constitution therefore acknowledges that the Bill of
13
Rights forms the cornerstone of democracy.
To realise this lofty value, the Constitution places a mandatory obligation on the State to respect, protect, promote
and fulfil the rights in the Bill of Rights. This obligation on the State makes no distinction between civil and political
rights on the one hand, and economic, social and cultural rights on the other hand. Some of the economic and
socio-cultural rights cognisable under the South African Constitution are freedom of trade, right to labour relation,
14
environmental right, right to housing, right to education which the State through reasonable measures must
make progressively available and accessible. The South African Bill of rights is indeed home-grown and reflective of
the hope and aspiration of the people. South African courts, particularly the Constitutional Courts have given and
in fact continue to give liberal but robust interpretations to ESCR in the Bill of Rights.
The ESCR protected in the South African Bill of Rights in the Constitution operate and are enforceable just like the
civil and political rights. Section 7[3] of the Constitution obligate the State to respect, promote and fulfil the rights
in the Bill of Rights and Section 8[1] unambiguously that the Bill of Right applies to all laws and binds the
legislature, the executive the judiciary and all organs of State.
Anyone recognised in the Constitution in that behalf can approach a competent court, alleging that a right in the
Bill of Rights has been infringed or threatened, and the court may grant appropriate relief, including a declaration
15
of rights.
However, to the rights to housing, health care, food, water, social security and further guaranteed under the South
African Constitution, the state is enjoined to take reasonable legislative and other measures, within its available
16
resources to achieve progressive realisation of those rights.
2.2 REPUBLIC OF KENYA
It can be said with justification that prior to 2010 Kenya was an autocratic state with virtually all powers infused in
the President. The rule of law was non-existent; therefore, gross violation of human rights and freedoms were the
norm, thus entrenching poverty. The extent of the dire situation in Kenya is captured in a recent compendium as
followsPoverty, inequality, socio-economic marginalisation and poor human development, are challenges that
have bedevilled Kenya for a long time. The government has projected that, approximately 46-58 per cent
of Kenyans are living below the poverty line, though non-governmental organisations argues that this is
12
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an understatement and that, the more correct approximation is about 58-65 per cent of Kenyans are
living below the poverty. The United Nation Development Programme [UNDP] in their annual Human
Development Index [HDI] has consistently ranked Kenya as a low human development country, with the
17
country being ranked at position 145 among the 186 ranked countries of the world.
These challenges coupled with of the Post-Election Violence [PEV] of 2007 – 2008 led to the promulgation of the
t7
Constitution of the Republic of Kenya on 28 August 2010. One of the novelties in the new constitution is the
introduction of ESCR most of which are justiceable. The justification for this incorporation into the Bill of Rights
was highlighted in the case of John Kabui Mwai & 3 Others v the Kenyan National Examination Council and 2
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Others by the High Court of Kenya as followsIn our view, the inclusion of economic, social and cultural rights in the Constitution is aimed at advancing
the socio-economic needs of the people of Kenya, including those who are poor, in order to uplift their
human dignity, the protection of these rights is an indication of the fact, that the Constitution’s
transformative agenda looks beyond merely guaranteeing abstract equality. There is a commitment to
transform Kenya from a society based on socio-economic deprivation to one based on equal and
equitable distribution of resources. This is borne out by Articles 6[3] and 10[2] [b]. The realization of
socio-economic rights means the realization of the conditions of the poor and less advantaged and the
beginning of a generation that is free from socio-economic need.
These economic and social economic rights are part and parcel of the Kenyan Bill of Rights in the Constitution.
They include labour relations, environmental right, right to language and culture, consumer rights and the rights of
minority and marginalised groups. Article 43 specifically deal with economic and socio-cultural rights and
provides43[1] every person has the right[a] to the highest standard of health, which includes the right to health care services, including reproductive health
care;
[b] to accessible and adequate housing and to reasonable standard of sanitation’
[c] to be free from hunger, and to have adequate food of acceptable quality;
[d] to clean and safe water in adequate quantities;
[e] to social security; and
[f] to education
[2] A person shall not be denied emergency medical treatment.
[3] The State shall provide appropriate social security to persons who are unable to support themselves and their
dependants.
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It is a fundamental duty of the State and every State organ to observe, respect, protect, promote and fulfil the
19
rights and freedoms in the Bill of Rights. On the economic and socio-cultural rights mentioned in Article 43, the
State is enjoined to take legislative, policy and other measures including the setting of standards, to achieve the
progressive realisation of the rights. To the right bearers, the Constitution grants unfettered access to the courts to
institute proceedings claiming that a right or fundamental freedom in the Bill of Rights has been denied, violated or
20
infringed, or is threatened.
2.3 Federal Republic of Nigeria
What may pass for ESCR were introduced and incorporated into the Nigerian constitutional lexicon in 1979 and
were christened Fundamental Objectives and Directive Principles Of State Policy [FPDPSP] and provided for in
Chapter II of the 1999 Constitution. By the operation of that constitution, the objectives and principles were not
21
justiceable as the courts were divested of the jurisdiction to adjudicate upon such matters. In December 1983
when the democratically elected government was overthrown in a military putsch, a new order was established
and most provisions of the Constitution were either suspended and or modified. Human rights and freedoms were
observed more in the breach as the military helmsmen rode roughshod on the populace like bandits. Be that as it
may be, it would appear that economic, social and cultural rights were watered and thrived better under that
military in Nigeria.
Twenty years after, a new constitution was promulgated and the Constitution of the Federal Republic
22
of Nigeria 1999[CFRN] came alive. In the Constitution, civil and political rights, and what may pass
for ESCR are enacted in two separate and distinct chapters. ESCR rights are provided for in
Chapter Two and christened Fundamental objectives and directive Principles of State Policy. It is
debatable whether we can refer to the content of Chapter Two as ESCR so to say as the objectives
and principles are not even couched in the familiar human rights language stipulating claims and
demands, right bearers and duty bearers. There is also no provision for seeking redress for breaches
or non – application of the objectives and principles. Explaining its incorporation into the constitution,
the Constitution Drafting Committee stated that:
By Fundamental Objectives we refer to the identification of the ultimate objectives of the
Nation whilst Directive Principles of State Policy indicate the paths which lead to those
objectives. Fundamental Objectives are ideals towards which the Nation is expected to strive
whilst Directive Principles lay down the policies which are expected to be pursued in the
23
efforts of the Nation to realize the national ideals.
Some of the economic and socio-cultural rights acknowledge as mere objectives include the security of the people,
the control of the national economy in such manner as to secure the maximum welfare, freedom and happiness of
every citizen on the basis of social justice, the exploitation of natural resources in the form that is for the good of
the community, to ensure that all citizens have the opportunity to secure adequate means of livelihood , to
safeguard the health safety and welfare of all persons in employment, to ensure that there are adequate medical
and health facility for all persons, to ensure that there are equal and adequate educational opportunities at all
levels and to protect and improve the environment and safeguard the water, air and land, forest and wildlife of
24
Nigeria .
Section 13 of the Nigerian Constitution provides19
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It shall be the duty and responsibility of all organs of government, and of all authorities and persons,
exercising legislative, executive or judicial power, to conform to, observe and apply the provisions of this
Chapter of this Constitution.
Interpreting this section, the Supreme Court in Attorney General of Ondo State v Attorney General of the
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Federation held that this section does not only impose a solemn duty to observe Chapter II on all organs of
government and all authorities and persons exercising legislative, executive or judicial powers, but also on private
individuals as well. Regrettably, notwithstanding the sound reasoning the apex Court advanced, the enforcement
of Chapter II is circumspect and constrained by the limitation placed by the operation of section 6[6][c]of the
Constitution which divest the courts of the power to question whether any act of omission by any authority or
person or as to whether any law or judicial decision is in conformity with the Chapter.
26

In Ugwu v Ararume the Supreme Court gave a stamp of confirmation to the real purport of section 6[6][C] of the
Constitution when the apex court heldAn enactment is justiciable if only it can be properly pursued before a court of law or tribunal for a
decision. But where a court or tribunal cannot enforce such enactment then it becomes non-justiciable
[i.e. non-enforceable]. This means the executive does not have to comply with the enactment unless and
until the legislature enacts specific laws for its enforcement. In our constitutional law, we have typical
examples of such enactment particularly those contained in Chapter II of the Constitution of the Federal
Republic of Nigeria, 1999, placed under the caption, “Fundamental Objectives and Directive Principles of
State Policy.” This are not justiciable, generally, they run subsidiary to the fundamental rights contained in
Chapter IV of the Constitution.
It would appear that the apex court is of the view that the only way to breathe life to the content of Chapter II of
the CFRN is through legislation. This appears not to be the current position having regards to the African
Commission’s Guidelines and Principles on Economic, Social and Cultural Rights in Africa, the Maastricht Guidelines
27
on Violations of Economic, Social and Cultural Rights the Limburg Principles on the Implementation of the
International Covenant on Economic, Social and Cultural Rights.
This notwithstanding, Nigeria is a signatory to the ICESCR and the African Charter on Human and Peoples’ Rights.
As a matter of fact the ACHPR is domesticated in Nigeria and therefore justiciable.
2.4 The Tunisian Republic
The people of the Tunisian Republic expressing commitment to the teaching of Islam, to their spirit of openness
and tolerance, to human values and the highest principles of universal human rights inspired by the heritage of
their civilisation, accumulated over the travails of their history and; with a view to building participatory,
democratic, republican system in the framework of a civil state founded on the law and on the sovereignty of the
people and to build a system that guarantees respect for human rights and freedoms, independence of the
judiciary, equality of rights and duties between all citizens, male and females, and equality between all their
regions and desirous of supporting all victims of injustice, wherever they are, defending the people’s rights to
th
28
determine their own destiny on the 26 January adopted the Constitution of the Tunisian Republic. Article 12
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reinforces the Preamble by stating that the State should seek to achieve social justice, sustainable development
and balance between the Regions based on development indicators and the principle of positive discrimination.
The promulgation and adoption of the Tunisian Constitution follows the success of the revolution of December 17,
2010 which sought to free the people from tyranny and enthrone a culture of freedom and dignity of the human
person. The ESCR cognisable and justiciable under Title II of the Constitution are the right to health, right to
education which makes education compulsory up till the age of sixteen years, right to work for every citizen, right
to culture, right to water and right to a healthy and balanced environment and to participate in protection of the
29
climate.
It is gratifying to note that apart from Nigeria , the constitution of the other three countries highlighted above do
not make any distinction between civil and political rights , and economic, social and cultural rights save for the
principle of progressive realisation in relation to the right to health and housing. South African jurisprudence is
very rich in the liberal interpretation of this second and third generation rights so-called, and this forms the basis
of our next discussion.
The vision of the African Union as envisaged in both the Charter of the AU and the ACHPR is that of an integrated,
30
prosperous and peaceful Africa, driven by its own citizens and representing a dynamic force in the global arena.
To harnessed and concretised on the gains recorded in terms of economic growth and democratisation Agenda
2063 was envisioned. Agenda 2063 is a strategic framework for the socio-economic transformation of the
continent over the next 50 years. It builds on, and seeks to accelerate the implementation of past and existing
continental initiatives for growth and sustainable development. One of the thematic aspirations of Agenda 2063 is
the desire of Africa to have a universal culture of good governance, democratic values, and respect for human
rights, justice and the rule of law.

3.0 Economic, Social and Cultural Rights and Agenda 2063
It is no doubt that post-colonial Africa has come a long way. In 1963 when the now disbanded Organisation of
African Unity [OAU] was established and 32 African countries formed the membership, quite a number of
African countries were under colonial administration. It was no surprise therefore thatthe main objectives of the OAU were, inter alia, to rid the continent of the remaining vestiges of
colonisation and apartheid; to promote unity and solidarity among African States; to coordinate and
intensify cooperation for development; to safeguard the sovereignty and territorial integrity of Member
31
States and to promote international cooperation within the framework of the United Nations.
African countries were in the forefront in the struggle to decolonise the continent and bring to an end the
reprehensive and obnoxious apartheid government in South Africa. In this regard, the OAU achieved phenomenal
result as all African counties are now independent. The tide of military intervention in governance in the continent
has also been halted. All African governments now practise constitutional democracy, though not withstanding
some inherent challenges in the adaptation of the western-style democracy.
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In the pursuit for unity, economic and social development, the OAU over the years took many initiatives to make
Africa a critical actor in the global economy. These include:










Lagos Plan of Action [LPA] and the Final Act of Lagos [1980]; incorporating programmes and strategies for
self-reliant development and cooperation among African countries.
Africa’s Priority Programme for Economic Recovery [APPER] – 1985; designed to meet the challenges
posed by the drought and famine that conflagrated the continent in the 1980s.
OAU Declaration on the Political and Socio-Economic Situation in Africa and the Fundamental Changes
taking place in the world [1990].
The Charter on Popular Participation adopted in 1990- designed to place African citizens at the centre of
development and decision-making.
The Treaty establishing the African Economic Community [AEC] - 1991: commonly referred to as the Abuja
Treaty. The ultimate aim was the attainment of an African common market using the Regional Economic
32
Communities [RECs] as building blocks.
Cairo Agenda for Action [1995]: a programme for launching Africa’s political, economic and social
development.
Africa’s Common Position on Africa’s External Debt Crisis[1997]
The Algiers Decision on Unconstitutional Changes of Government [1999] and the Lome Declaration on the
framework for an OAU Response to Unconstitutional Changes [2000]

Some of the successes recorded by the OAU include the establishment of the African Development Bank for
economic projects intended to make Africa financially stronger, aiding and facilitating the democratisation
processes in Africa and opening up the African markets to African. These successes among others
notwithstanding, Africa remains constrained with unnecessary dependence on their former colonial masters
for economic aids. It therefore became imperative for Africa to develop a new blueprint rooted in Pan
Africanism and African renaissance which will provide a robust framework for addressing past injustices and
st
the realisation of the 21 Century as the African Century. This realisation and expectation form the fulcrum on
which Agenda 2063 rests.
33

Agenda 2063 re-echoes the need for Africa to unite in order to realise its renaissance believing that the
destiny of Africa is in the hands of Africa and that Africa needs to act now to shape the future they want. In
this new and noble order, past plans and commitments were reviewed and the lessons learnt from them were
taken into account. These include: mobilisation of the people and their ownership of continental programmes
at the core; the principle of self-reliance and Africa financing its own development; the importance of capable,
inclusive and accountable states and institutions at all levels and in all spheres; the critical role of Regional
Economic Communities as building blocks for continental unity.
The vision as stated in the Agenda is that of an “integrated, prosperous and peaceful Africa, driven by its own
citizens and representing a dynamic force in the international arena”. To be able to actualise this vision, seven
aspirations are identified and amplified as the vehicles. The aspirations reflects Africa’s desire for shared
prosperity and well-being, for unity and integration, for a continent of free citizens and expanded horizons,
where the full potential of women and youth, boys and girls are realised, and with freedom from fear, disease
and want. Africa therefore commit to act together towards achieving the aspirations.
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The aspirations for the envisaged Africa are:
1.
2.
3.
4.
5.
6.
7.

A prosperous Africa based on inclusive growth and sustainable development.
An integrated continent, politically united and based on the ideals of Pan-Africanism and the vision of
Africa’s Renaissance.
An Africa of good governance, democracy, respect for human rights, justice and the rule of law.
A peaceful and secure Africa.
An Africa with a strong cultural identity, common heritage, shared values and ethics.
An Africa whose development is people-driven, relying on the potential of African people, especially its
women and youth, and caring for children.
Africa as a strong, united and influential global player and partner.

Agenda 2063 is a shared strategic framework for inclusive growth and sustainable development. There can be
no meaningful growth and development in the absence of good governance, respect for civil liberty and the
rule of law. This therefore underscores the relevance of the Third Aspiration of the Agenda.
3.1 The Third Aspiration of Agenda 2063
The Third Aspiration is further explained in the final document as:
I. Africa shall have a universal culture of good governance, democratic values, gender equality, and respect for
human rights, justice and the rule of law.
II. We aspire that by 2063, Africa will:



Be a continent where democratic values, culture, practices, universal principles of human rights, gender
equality, justice and the rule of law are entrenched; and
Have capable institutions and transformative leadership in place at all levels.’

III. The continent’s population will enjoy affordable and timely access to independent courts and judiciary that
deliver justice without fear or favour. Corruption and impunity will be a thing of the past.
IV. Africa will be continent where the institutions are at the service of the people. Citizens will actively
participate in the social, economic and political development and management. Competent, professional,
rules and merit based public institutions will serve the continent and deliver effective and efficient services.
Institutions at all levels of government will be developmental and accountable.
3.2 Democracy, Good Governance and Human Rights and Freedom As Envisioned In Agenda 2063
The Third Aspiration is apt and could not have been visualised, conceptualised and articulated at a better time
th
in the annals of post-colonial Africa. At the fall of the 20 Century, no African nation was still under the yoke
of colonialism. The nations of Africa are not only politically independent but virtually all of them have
embraced democratic governance in one form or the other. Regrettably, democratisation has not translated
to better life for the people as the continent remains in the news for bad reasons. Most African countries have
been engaged in bitter conflicts often triggered by the quest to control resources and political power. Many
walls still exist.
According to Udombana:

There are wall of power and poverty. There are walls that divide societies between those who have and
those who have not, between those who rule and those who suffer. There are walls that consign whole
34
sector of society to an existence barely worth the name. In short wall of underdevelopment.
These walls have probably been with mankind since the time of creation and man has been waging wars to
dismantle these them, real or imagined albeit unsuccessfully. Therefore the constitutional history of most
African countries show periodical changes in emphasis between concern for the preservation of public order
and development on the one hand, and for the protection of private rights on the other hand. According to
Mcllwain, when the rights of governments are widely stressed, the rights of individuals are often threatened;
35
when the latter are over emphasised, government becomes too weak to keep order.
One of the burdens and challenges of governance in Africa as the continent thrive to fit into the new world
order is how to attain and sustain a delicate balance between development and preservation of the interest
and rights of individuals. This dilemma as far back as 1960 was captured in a UN Report on Development
Activities. The Report states:
One of the greatest dangers in development policy lies in the tendency to give to the more material
aspect of growth an overriding and disproportionate emphasis and, human rights may be submerged and
human beings seen only as instrument of production rather than free.
It is our view that development, democracy, human rights and rule of law are not diametrically antagonistic nor in
silos but rather are coterminous. Democracy indeed is the super structure on which development is built. Human
rights and freedoms are necessary components of democracy. The concept of democracy emphasises the rule of
the people, in that sovereign power is exercised by the people indirectly through their representation. Therefore
36
according to Oputa, in a democracy power resides in the people.
According to Azinge, classical democratic theory posits the existence of a highly conscious, rational, politically
knowledgeable and participant citizenry who seeks to realise a generally recognised common good through
37
collective initiation, discussion and decision of policy questions concerning public affairs. We gather from Azinge’s
view that democracy empowers the individuals to participate in decision through discussion instead of a regime of
arbitrariness.
The collectivism of individual participation runs through the entire gamut of democracy. Certain values and
principles are universally acknowledged as being components of democracy. These are:
[I] A government of the people;
[ii] Government by the people;
[iii] Free and fair election for the choice of leaders;
[iv] Political responsibility of government to the people;
[v] Constitutional protection of civil liberties;
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[vi] Separation of powers;
[vii] Government for the people; and
[viii] A democratic polity.
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From these principles of democracy highlighted above, a government may be constitutional and yet not
democratic, and this remains one of the challenges to democracy in Africa as elected leaders having spent their
tenure manipulates and arm-twist the citizens to alter the constitution to elongate their tenure. While such
extended tenure may be constitutional, it is nevertheless not democratic as it is a subversion of the expressed will
of the people. We have seen countries in Africa slide to anarchy and system failure because of the greed of elected
leaders such as in Burundi, Democratic Republic of Congo, Zimbabwe and Rwanda. For a reasonable and
responsive democracy to exit, eight institutional guarantees ought to be present. These are:
a.
b.
c.
d.
e.
f.
g.
h.

Freedom to form and join political organisation;
Freedom of expression;
The right to vote;
Eligibility for public office;
The right of political leaders to compete for support and votes;
Alternative source of information;
Free and fair election; and
39
Institution for making government policies depends on your votes and other expression of preference.

From these institutional guarantees, two elements are distilled as most important; the role of the people and the
guarantee of civil liberty. Most of the elements hinge on the people’s willingness to exhibit their humanity and that
is why most often sovereignty is said to reside in the people and not the elected. Just as contained in the American
Declaration of Independence ‘’ governments are instituted among men, deriving their just powers from the
consent of the governed.’’ For Africa to truly realise the seven aspirations in Agenda 2063, the practice of true
democracy must be embraced because the people embody all the community’s wisdom and goodness, honesty,
justice, and its sense of right and wrong; in short all the civic virtues available in it, which should outweigh all its
40
vices. The people cannot have an interest opposed to their own advantage. The circumvention of the practice of
democracy remains the bane of good governance in Africa.
3.2.1 Good Governance
Good governance is not an abstract concept. It is simply a process whereby public institutions conduct public
affairs, manage public resources and guarantee the realisation of human rights in a manner essentially free of
41
abuse and corruption, and with due regard for the rule of law. The true test of “good governance is the degree to
which it delivers on the promise of human rights be it civil and political rights or economic, social and cultural
rights. The acid test as to how democratic a government is the extent to which good governance is provided. The
Council of Europe has developed a template as a determinant of good governance. The template is labelled as the
Twelve Principles of Good Governance and European Label of Governance Excellence. These principles are:
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1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

Fair election and citizens participation;
Citizens expectation;
Efficiency and effectiveness;
Openness and transparency
Rule of law;
Ethical conduct;
Competence and capacity;
Innovation and openness to change;
Sustainability and long term operation
Sound financial management;
Human rights and cultural diversity; and
42
Accountability.

These principles are self-explanatory and ought to be developed as tool-kit to armed Africans with the
template to hold elected leaders to account.
Gender inequality remain a big stain on our collective conscience. Holding tight to repressive and reprehensive
cultural practices, the girl-child and women continue to suffer discrimination starting from the home to the
work place. Indeed, the discrimination starts from the cradle to the grave. For Africa to overcome poverty and
illiteracy, we must abandoned completely the false notion of women not being equal to men. The creativity,
ingenuity, managerial prowess and latent potential of the African woman must be unleashed if the continent
is serious about actualising Agenda 2063. Women like their male counterpart should have a voice in decisionmaking, either directly or through legitimate intermediate institutions that represent their interests. Such
broad participation is built on freedom of association and speech, as well as capacity to participate
43
constructively. To sum it up neatly, Kofi Annan said “gender equality is more than a goal in itself. It is a
precondition for meeting the challenge of reducing poverty, promoting sustainable development and building
44
good governance.”
3.2.2 Access to Justice
Third Agenda envisions an Africa where the populace will enjoy affordable and timely access to independent
courts and judiciary that deliver justice without fear or favour. When can the judiciary be said to be
independent and impartial? The International Commission of Jurists provides the answer as follow and we
cannot agree less:
A body is independent when it is not subject to the control or influence of the authorities whose
actions or omissions that body has to review. An impartial body is one that is capable of making
decisions solely on the law and on the facts, without bias for one side or the other, an impartial
and independent body should also have enough legal power to impose an order [ the order could
include a requirement to do something, not to do something, to pay something, etc] upon the
duty bearer if he or she is deemed not to have met his or her duties. In this sense, the power to
make suggestions or recommendations, but not to enforce orders, would fall short of the
definition of a mechanism establishing the justiciability of a right.in the modern State, this task is
most frequently performed by courts, although some other mechanisms, such as administrative
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tribunals, arbitration or quasi-judicial bodies may also be adequate, should they comply with the
criteria set out above.
Justiciability of a right does not amount to an entitlement to have any given complaint upheld;
rather justiciability indicates the possibility of having a case involving an alleged violation of a
right heard by an independent and impartial body. In other words, it requires that such a
complaint is not excluded a priori. The final outcome of a case depends on the merits of the
arguments made and, when appropriate, on the evidence produced. Even if a complaint can be
adjudicated, the independent and impartial body could still decide that the complaint is wrong
45
either in law or on the facts.
Without an independent and impartial judiciary it will be a tall dream to expect that the lofty aspirations of Agenda
2063 can be realised. After all, the seven aspirations are rooted in the rule of law, the primary meaning of which is
that everything must be done according to law. It means also that governance and government should be
46
conducted within the framework of recognised rules and principles which restrict discretionary power.
4.0 CONTEMPORARY APPROACHES TO ENFORCEMENT OF ESCR
As discussed much earlier in this work, while giant strides have been taking in the promotion and protection of
ESCR, especially their incorporation into the Bill of Rights of some nations and cloaking them with
justiciability, this notwithstanding, the adjudication of ESCRs has to a large extent been constrained by agelong disputation that they are non-justiceable. This argument is based on three faulty foundations, vagueness,
and resource dependent nature of the rights and the doctrine of separation of powers. The argument on the
resource-dependent nature of ESCRs leads to the formulation of the principle of progressive realisation of
these class of rights and the principle has even been entrenched in international human rights treaties as well
in national constitutions. The dependence on the principle of progressive realisation to deny ESCRs either
justiciabilty or judicial enforcement is a wrong reading and understanding of the principle. For greater
elucidation, the principle of progressive realisation, interdependence of rights and contemporary jurisdictional
approaches are re-examined here.

4.1 Progressive Realisation of ESCR
The principle of progressive realisation puts the realisation of economic, social and cultural rights on the
availability of resources. This means States are to allocate and expend funds incrementally towards the
maximum realisation of ESCR. In other words, ESCRs might have to be realised over time and this of
course, it is argued has to be dependent on resources available to the state. Therefore Chenwi submits
that:
The progressive realisation qualification requires a state to strive towards fulfilment and
improvement in the enjoyment of socio-economic rights to the maximum extent possible, in the
face of resource constraints. A state’s performance in terms of the progressive realisation would
depend on, among other things, both the actual socio-economic rights people enjoy at a given
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moment as well as the society’s capacity of fulfilment [in terms of the resources available to the
47
state].
The origin of the principle can be traced to the International Covenant on Economic, Social and Cultural Rights.
Article 2[1] provides:
Each State party to the present Covenant undertakes to take steps, individually and through international
assistance and co-operation, especially economic and technical, to the maximum of its available
resources, with a view to achieving progressively the full realisation of the rights recognised in the present
Covenant by all appropriate means, including particularly the adoption of legislative measures.
This principle has been imported into some national constitutions. In this regards the Constitution of the Republic
of South Africa and Republic of Kenya stand out. For instance, under the South African Constitution though
Sections 26 and 27 guarantee that everyone has the right to access adequate housing, and the right to have access
to health care services, sufficient food and water and social security, the section however acknowledge the roles
availability of resources play in giving maximum effect to the rights by stating that the State must take reasonable
48
legislative steps and other measures, within available resources to achieve progressive realisation of the rights.
Also in the right to further education the State is directed to make progressively available and accessible through
49
reasonable measure.
The Constitution of Kenya has similar provisions. Article 43 on the one hand provides that everyone has the right to
the highest attainable standard of health, to accessible and adequate housing, to food, to clean and safe water, to
social security and to education, on the other hand Article 21[2] provides as follows:
The State shall take legislative, policy and other measures, including the setting up of standards, to
achieve the progressive realisation of the rights guaranteed under Article 43.
From a combined reading of Article 2[1] of the ICESCR and other similar provisions in national constitutions, it is
clear that the principle of progressive realisation is not intended to whittle down the realisation of the rights but
rather a handmaid to aid the maximum realisation of socio-economic rights. The principle simply acknowledges
that States are differently endowed resource-wise but places obligations on state parties to take all necessary
steps to the maximum of their available resources having in mind the desire to progressively realise the rights
recognised fully. The standard was meant to be a flexibility device, to allow States the necessary margin of
appreciation in adopting measures for the realisation of economic and social rights taking into account their
50
unique contextual situation.
The obligation to progressively and constantly move towards the realisation of ESCR, within the resources available
to a State, including regional and international aid is the basis of the coinage “progressive realisation.” While the
African Charter does not expressly refer to the principle of progressive realisation, this concept is widely accepted
in the interpretation of ESCR and has been implied into the Charter in accordance with Articles 61 and 62 of the
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Charter. State parties are therefore under a duty to move as expeditiously and effectively as possible towards the
51
full realisation of ESCR.
This concept means that States must implement a reasonable and measurable plan, including setting achievable
benchmarks and timeframes, for the enjoyment over time of ESCRs within the resources available to the state
party. Of course some obligation in relation to progressive realisation are immediate. For example, States have an
obligation to take concrete and targeted steps to realise ESCRS. The essential needs of vulnerable and
52
disadvantaged groups should be prioritised in all resource allocation processes.
States need sufficient resources to progressively realise ESCR. There are a variety of means through which states
may raise these resources, including taxation. The duty of the individual to pay taxes imposed by the African
Charter implies that there is an obligation on the State to institute an effective and fair taxation system and
53
budgeting process that ensures that ESCR are prioritised in the distribution of resources.
Legislative measure is but only one of the means to attain the full realisation as there are other approaches and
measure too which are further discussed below.
4.2 Contemporary Judicial Approaches to Enforcement of ESCR
Here we examine how the content of ESCR has been defined by courts, how the problems posed by the
justiciability of ESCRs can be overcome and how courts in other jurisdiction have been able to guarantee
ESCRs to claimants. A number of mechanisms that have been applied by courts in other to deal with the
different aspects of ESC are examined too.
4.2.1Core content or minimum core duty
The first conceptual element that assists in determining the responsibilities of a state in relation to ESCR
ri is the idea of core content (also called minimum content). The concept entails a definition of the
absolute minimum needed, without which the rights would be unrecognizable or meaningless. States
parties have an obligation to ensure the satisfaction of, at the very least, the minimum essential level of
each of the ESCR contained in the African Charter. The minimum core obligation is the obligation of the
State to ensure that no significant number of individuals is deprived of the essential elements of a
particular right. This obligation exists regardless of the availability of resources and is non-derogable.
Applying the idea of core content the Swiss Federal Court has found that Swiss courts can enforce an
54
implied constitutional right to a “minimum level of subsistence” both for Swiss national and foreigners.
Towing the same part, Brazilian courts in construing the constitutional right to education for children have
held that as part of the express provision in the Brazilian constitution establishing the right to education
for children, the state is obliged to ensure access to day – care and kindergarten for children up to six
years old. Compliance with this constitutional mandate according to the Brazilian Federal Supreme Court
55
cannot be left to administrative discretion.
The Argentine Supreme Court has also held that, in light of the human right to health guaranteed by the
Constitution and international human rights treaties, statutory regulations granting access to medical
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services should be read as requiring health care givers to fully provide essential medical services in case
56
of need.
4.2.2 Duties of immediate effect
Article 2 (1) of the ICESCR provides to the effect that „‟ The State Party to the present Covenant
undertake to take steps, individually and through international assistance and cooperation, especially
economic and technical, to the maximum of its available resources, with a view to achieving progressive
realization of the rights recognized in the present Covenant „‟. However we make bold to state that it is
57
not all ESCR that must be achieved progressively; some duties can be realized with immediate effect.
So while some of the duties associated with ESCRs rights may be qualified by the concept of progressive
realization, thus leaving the State some leeway to decide the proper timeframe and allocation of
resources, according to their availability, other duties must be complied with by the State immediately and
no delay is permissible.
The UN Committee on Economic, Social and Cultural Rights (CESCR) has identified some duties as
having immediate effect. These include:
The duty to take steps or adopt measures directed towards the full realization of the rights contained
in the ICESCR; and
The prohibition of discrimination.
The existence of duties of immediate effect offers a basis upon which to assess violations of State action
and omission. It clearly demonstrates how ESC rights are not purely pragmatic; rather they impose some
directly operative obligations. Non – compliance with these duties can then be justiciable.
The Supreme Courts in India and Bangladesh have issued significant decision in this regard. In ASK v.
58
Bangladesh the court held that before carrying out a massive eviction from an informal settlement, the
government should develop a plan for resettlement, allow eviction to occur gradually and take into
consideration the ability of those being evicted to find alternative accommodation. The court also held
that
the authority must give fair notice before eviction.
The concept of duties of immediate effect was applied by the Inter-American Court of Human Rights in
59
the case of Ituango Massacre v Colombia. Following the massacre of the civilian population carried out
by paramilitary groups in complicity with members of the Colombia army, the perpetrators stole cattle
from the victims, and forced 17 peasants to carry the stolen cattle to territory under their control without
pay and under threat of violence. The Inter-American Court considered that the prohibition of forced
labour had immediate effect, and read Article 6.2 [prohibition of forced labour or compulsory labour] and
Article 7 [right to personal liberty] of the American Convention on human rights in the light of Convention
29 of the International Labour Organisation, finding that the State was liable for the breach.
On the right to work, the African Commission on Human and Peoples „Rights has considered that even
positive obligations to detect and eradicate practices that violate these rights represents immediate duties
established by the African Charter on Human and Peoples Rights, regardless of the wealth of the
60
country involved [Mauritania] where allegations were made concerning large scale slave labour.
4.3.3 The Concept of Interrelatedness of Rights
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It is the current position amongst legal scholars and jurists that human rights are indivisible as they are
interrelated and interdependent. This much is evident in the Preamble to the ACHPR which recognizes
that civil and political rights cannot be dissociated from ESCR in their conception as well as universality
and that the satisfaction of ESCR is a guarantee for the enjoyment of civil and political rights. As was held
in the Grootboom Case, the proposition that rights are interrelated and are all equally important is not
merely a theoretical postulation. The concept has immense human and practical significance in a society
founded
61
on human dignity, equality and freedom.
Most of the rights that are justiciable such as the right to life, dignity of the human person, personal
62
security etc are not realizable without the realization of ESCR. To give effect to the concept of
interrelatedness and interdependence of rights, some jurisdiction have adopted the rule of constitutional
harmony, completeness, exhaustiveness and paramountcy which requires that constitution be interpreted
as an integrated whole with no particular provision destroying the other, but each provision sustaining the
63
other provision in the constitution. The need for this delicate balance was deployed in the Ayoma Case
in harmonizing the righto property vis-à-vis the right to housing in the context of forced eviction where the
High Court held that where there is a danger of being left homeless and destitute, their right to housing
has to be balanced with the competing rights of the property owner.

5.0 Recommendations and Conclusion
Having concluded that human rights are indivisible, interrelated and interdependent and that the
enjoyment of civil and political rights by and large is tied to the fulfilment of economic, social and
cultural rights but however realizing the reluctance of African nations to honouring her treaty
obligation as it relates to ESCR, and the Africa envisioned in Agenda 2063 may not be realized if
socio-economic rights are implemented by all arms and organs of government, we are constrained to
recommend the complete implementation of the General Observation in the Limburg Principles on
the implementation of the International Covenant on Economic, Social and Cultural Rights. As human
rights and fundamental freedoms are indivisible and interdependent, equal attention and urgent
consideration should be given to the implementation, promotion and protection of both civil, political,
economic, social and cultural rights.
 The International Covenant on Economic, Social and Cultural Rights should, in accordance with
the Vienna Convention on the Law of Treaties [ Vienna 1969 ], be interpreted in good faith, taking
into account the object and purpose, the ordinary meaning, the preparatory work and the relevant
practice.
 The experience of the relevant specialized agencies as well as of United Nations bodies and
intergovernmental organisations, including the United Nations working groups and special
rapporteurs in the field of human rights, should be taking into account in the implementation of
the ICESCR and in monitoring States parties‟ achievements.
 The achievement of economic, social and cultural rights may be realized in a variety of political
settings. There is no single road to their full realization. Successes and failures have been
registered in both market and non-market economies, in both centralized and decentralized
political structures.
 States parties must at all times act in good faith to fulfil the obligations they have accepted under
the Covenant.
 Although the full realization of ESCR is to be attained progressively, the application of some
rights can be made justiciable immediately while other rights can become justiciable over time.
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Non-governmental organization can play important role in promoting the implementation of the
Covenant. This role should accordingly be facilitated at the national as well as the international
level.
States Parties are accountable both to the international community and to their own people for
their compliance with the obligations under the Covenant
A concerted national effort to invoke the full participation of all sectors of society is, therefore,
indispensable to achieving progress in realizing economic, social and cultural rights popular
participation is required at all stages, including the formulation, application and review of national
policies.
The supervision of compliance with the Covenant should be approached in a spirit of cooperation and dialogue. To this end, in considering the reports of States parties, the Committee
on Economic, Social and Cultural Rights should analyze the cause and factor impeding the
realization of the rights covered under the Covenant and, where possible, indicate solutions.
All organs monitoring the Covenant should pay attention to the principle of non-discrimination
and equality before the law when assessing States parties‟ compliance with the Covenant.
Given the significance for development of the progressive realization of the rights recognized in
the Covenant, special attention should be given to measure to improve the standard of living of
the poor and other disadvantaged groups, taking into account that special measure may be
required to protect cultural rights of indigenous people and minorities.

At the heart of Agenda 2063 is the enduring Pan African vision of an integrated, prosperous and
peaceful Africa, driven by its own citizens and representing a dynamic force in the international arena.
However. This will not happen spontaneously, it requires conscious and deliberate efforts to nurture a
transformative leadership that will not only drive the agenda and defend Africa‟s interest but will with
gusto and zeal observing, respecting and promoting true democracy and the rule: paying particular
attention to human rights and fundamental freedoms.

An independent judiciary is indispensable to the effective implementation of ESC rights. While the
judiciary is not the only means of securing the realization of such rights, the existence of an independent
judiciary is an essential requirement for the effective involvement of jurists in the enforcement, by law, of
such rights, given that they are often sensitive, controversial and such as to require the balancing of
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competing interest and values.
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